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Court of Appeals of the District of Columbia 


No. 5284. 

I 

Norman L. French, Plaintiff in Error, 


Mary E. Lanham. 


1 Municipal Court of the District of Columbia. 

No. 187,471. | 

Mary Lanham, Plaintiff, 

! 

VS. ; 

Norman L. French, Defendant. ; 

United States of America, 

' i 

District of Columbia , ss: 

Be it remembered that in the Municipal Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 


1 NORMAN L. FRENCH VS. MARY E. LANHAM 

2 In the Municipal Court of the District of Columbia. 

Mary Lanham, Plaintiff, 
vs. 

X or man L. French, Defendant. 

Particulars of Demand. 

Filed March 29, 1929. 

To monev received bv the defendant belonging 
to the plaintiff, representing the proceeds of 
three insurance policies in the Metropolitan Life 
Insurance Co. of New York on the life of Martha 
Jane French, which were paid over to the de¬ 
fendant together with monevs belonging to tin* 
estate of Martha Jane French, deceased, and 
which the defendant has failed and refused to 
pay over to the plaintiff.. $355.04 

Amount claimed $355.04 with interest thereon from Mav 

% 

5, 1928, besides costs of this suit. 

CROMELIX & LAWS and 
LOWRY X. COE, 

Attorneys for Plaintiff. 

Affidavit of Merit. 

Filed March 29, 1929. 

District of Columbia, ss: 

Mary Lanham being first duly sworn on oath deposes and 
says that she is the plaintiff in the above entitled cause; 
that she has a just and true cause of action against the 
defendant herein, which said cause of action is for money 
due and owing to the plaintiff by the defendant for and on 
account of certain money belonging to the plaintiff or to 
which the plaintiff was entitled, representing the proceeds 
of three insurance policies on the life of Martha Jane 
French, deceased, aggregating the sum of $355.04, in the 
Metropolitan Life Insurance Co. of Xew York under which 
policies plaintiff \yas named as beneficiary, the proceeds of 
which were paid to the defendant by the said insurance com¬ 
pany together with the proceeds of other policies of insur¬ 
ance payable to the estate of said Martha Jane French, de¬ 
ceased, on to wit: May 5, 1928, of which estate the said 
Norman L. French has been appointed executor; that al- 




I 

i 

I 


NORMAN L. FRENCH VS. MARY E. LANHAM 


though said sums representing the proceeds: of insurance 
to which plaintiff was entitled as aforesaid were paid to the 
said defendant, and although demand has been made often 
upon said defendant by the plaintiff for thelsaid sums of 
money, the defendant has failed and refused and still re¬ 
fuses to pay over to the plaintiff the said 'sums, where¬ 
fore, there is now justly due and owing from the defendant 
to the plaintiff the sum of $355.04 with interest thereon 
from May 5, 1928, exclusive of all set-offs and! just grounds 
of defense, besides costs of this suit. 

MARY LANHAM. 

Subscribed and sworn to before me this 29 dav of March, 
1929. | 

MARGEURITE L. DAVIS, 

Notary Piiblic, D. C. 
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Bill of Particulars. 
Filed June 18, 1929. 


To amount received from Metropolitan Life Insurance 
Company under the following policies: 


No. 685S833 
No. 20925855 
No. 48707509 . 


$140.20 

83.19 

121.65 


Total .. L... $355.04 

LOWRY N.j COE, 
Attorney for Plaintiff. 

Affidavit of Defense. \ 


Filed April 4, 1930. 

District of Columbia, ss : 

Norman L. French, being first duly sworn according to 
law, on oath deposes and says that he is the defendant in 
the above entitled cause, wherein Mary Lanham is named 
as plaintiff; and that he has a just' and meritorious defense 
to said action, he denies the right of the plaintiff to recover 
against him the sum of Three Hundred and Fifty-five Dol¬ 
lars and Four Cents ($355.04) or any part thereof, and 

i 

the grounds of his defense are as follows: 

Defendant denies having received any sums belonging 
to the plaintiff, erpresenting the proceeds of three insurance 
policies in the Metropolitan Life Insurance Company of 
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New York, on the life of Martha Jane French, deceased, of 

whose estate, and under whose will, this defendant was 

named as executor. Defendants savs that at the time of 

* 

the death of Martha Jane French, on to wit: the 29th dav 
of April, A. D. 1928, decedent held certain policies with the 
Metropolitan Life Insurance Company, of a type known as 
industrial insurance policies, the proceeds of which were 
payable to the plaintiff and to the estate of decedent, sub¬ 
ject to certain terms and conditions named therein, and 
hereinafter referred to. 


Defendant avers and says that on or about to wit: the 
5th day of May, A. D. 1928, the said Metropolitan Life 
Insurance Company paid the proceeds of all of said 
4 policies to this defendant, under and in view of the 
terms and conditions of said insurance policies and 
the provisions of the will of deceased, and this defendant 
deposited the same in his account, as executor, and included 
said proceeds in his schedule of assets of the Estate of 
Martha Jane French, for the purpose hereinafter set forth. 

Defendant avers and says that said policies of insurance 
are of a form known as industrial insurance policies; that 
the purpose and character of this form of insurance has 
for its object, to provide a reasonable fund with which the 
insured may procure in her last sickness, needed aid and 
assistance, and to secure decent burial. Defendant further 
avers and says that each of said policies of insurance pro¬ 
vided among other conditions, what is commonly denomi¬ 
nated as the “facility of payment'' clause, said clause being 
inserted in and being* a condition of each of the insurance 
policies sued on herein, and heretofore referred to, as fol¬ 
lows: 


“The Company may pay the amount due under this 
policy to either the beneficiary named below or to the 
executor or administrator, or husband or wife, or any 
relative by blood or connection by marriage of the insured, 
or to any other person appearing* to said Company to be 
equitably entitled to the same by reason of having incurred 
expenses on behalf of the insured, or his or her burial.” 

Defendant savs that under the above mentioned condition 
said Metropolitan Life Insurance Company has determined 
that the defendant is entitled to the proceeds of said poli- 
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vies by reason of having incurred expenses on behalf of the 
insured, he avers and says that the deceased, his sister, lived 
at the residence jointly occupied by her and the defendant, 
that during her last illness both defendant and his wife at¬ 
tended the deceased, defendants' sister, that the defendant 
obligated himself for funeral expenses, and iiicurred other 
expenses out of his separate estate. 

Defendant further says that the last will and testa- 
b raent of his sister, in which will this defendant was 
named as executor, bequeathed to defendant the pro¬ 
ceeds of all her insurance policies, for the purpose of mak¬ 
ing payment of the expenses of her last illnesjs and burial, 
and other expenses, and moneys left owing toi creditors by 
the decedent, and that the proceeds of all of Isaid policies 
were barely sufficient to cover the said expenses, debts, and 
costs of administration. 

Defendant further says that under the conditions set forth 
in each of said insurance policies herein sued upon, the 
Metropolitan Life Insurance Company has determined that 
the defendant is the party equitably entitled! to the pro¬ 
ceeds of said policies, he says that lie is further advised by 
counsel that this Court will not read into the contract a 
provision contravening that of said insurance policies, and 
that whore said insurance company, in good faith, finds a 
person within one of the clauses to be equitably entitled to 
the proceeds of said policies by reason of being liable for 
burial expenses of deceased (and this defendant says he 
comes within this class of persons) and said insurance com¬ 
pany makes payment to said person, the decision of said 
insurance company is final, and is not subject to review, 
since to reverse the decision of said Metropolitan Life In¬ 
surance Company would be equivalent to making a new con¬ 
tract between said insurance company and tike deceased. 

Defendant further avers that plaintiff at ho time has 
ever had legal possession of the premium books evidencing 
the payment of premiums on said policies, neither has the 
plaintiff ever had possession of any of said policies, a con¬ 
dition precedent of payment to her of the proceeds thereof, 
under the terms and conditions of each and every of said 
policies, and that said books and policies werej, for a long 
time prior to, and at the death of the insured,: in the pos- 
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session of defendant, that lie surrendered the same 
6 to the Metropolitan Life Insurance Company, and 
received theiproceeds thereof for the purposes here¬ 
inbefore set forth. 

Defendant further says that in a certain petition hereto¬ 
fore filed in the Probate Court of the District of Columbia, 
by the plaintiff herein, in a proceeding* entitled “In re: 
Estate of Martha Jane French, Deceased, Administration 
Xo. 37,507” that each and every of the matters set forth and 
attempted to be litigated herein were passed upon, and testi¬ 
mony adduced in behalf of the respective parties hereto, 
before Mr. Justice Bailey in the Supreme Court of the 
District of Columbia on to wit: the 3rd dav of Januarv, 
A. D. 1929, that said Court heard the evidence, and dis¬ 
missed the Rule to Show Cause theretofore issued therein. 
Defendant says that when the plaintiff, with full knowledge 
of all her rights, and of all the facts, elected to sue this 
defendant in the Supreme Court of the District of Colum¬ 
bia, she should be bound by her election: and that she is 
now estopped to bring this action. 

XORMAX L. FREXCFI. 

Subscribed and sworn to before me, the undersigned au- 
thoritv, this 17th dav of April, A. D. 1929. 

M. GRACE DELAXY, 

Xofartf Public , D. C. 


Stipulation of Counsel as to Facts. 

Filed April 23, 1930. 

The plaintiff, Mary E. Lanharn, formerly Mary E. 
French, and the defendant, Xorman L. French, by their re¬ 
spective attorneys, hereby stipulate that the following are 
the true facts in the above entitled cause, the purpose of 
this stipulation being to avoid the needless expenditure of 
time in taking testimonv. 

Martha Jane French, deceased, sister of the plaintiff and 
of the defendant, died in the District of Columbia 


7 oil the 29th day of April, 192S, leaving a last will and 
testament (a copy of which will together with in¬ 
ventory of assets and liabilities are included in the record 
of case entitled In Re Estate of Martha J. French, de¬ 
ceased, Admn. Xo. 37,507 of the Supreme Court of the Dis- 
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t riel of Columbia, which record for the purposes of this 
stipulation may be considered as evidence). I The defend¬ 
ant, Xorman L. French, was named as executor of dece¬ 
dent’s will, and on June 2nd, 1928, the will ivas admitted 
to probate and letters testamentary were issued to the 
defendant, who filed bond in the sum of One Thousand 
($1,000.00) Dollars. j 

At the time of the death of the aforesaid Martha Jane 
French, there were in force and effect two policies of in¬ 
surance on her life, as set forth below, in tile Prudential 
Life Insurance Company. j 


Amount payable 
u tdeath. 


Company. at death. Beneficiary. 

. i 

Prudential Life Ins. Co.( ... ^Estate of Insured 

Prudential Life Ins. Co. J * ° (Estate of Insured 

Both of the policies were settled by the payment of the 
sum of $158.82 to the defendant, as Executof. 

There were also in force and effect at the time of the 
death of the said Martha Jane French four policies of in¬ 
surance on her life with the Metropolitan Life Insurance 
Company, as set forth below: 

i 

Amount payable 


Policy number. 

at dentb. 

Beneficiary. 

(;s5ss:;;;. ... 

. . $140.20 

Mary; E. French 

20925855 

93.19 

Mary E. French 

4870750!). 

121.65 

Mary E. Lanham 

51992531 

116.29 

Martha J. French 


With the consent of the plaintiff and the defendant, the 
Metropolitan Life Insurance Company paid I the sum of 
$471.33 (representing the $355.04 due on policies =0858833, 
=20925855, and =48707509, and the $110.29; payable to 
the defendant’s estate under policy =5199253:1, all before 
mentioned) to the defendant, Norman L. French, by check 
drawn to the order of the said defendant, j Norman L. 

French, upon the execution of a release! and receipt 
8 therefor signed by both the plaintiff, Mary E. Lan- 
liarn, and the defendant, Norman L. French; pho¬ 
tostatic copies of the original policies in the Metropolitan 
Life Insurance Company, with endorsements,! and photo¬ 
shit ic copies of the release signed by the plaintiff and de¬ 
fendant, and of the check for $471.33 above! referred to 
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are lo be offered and received in evidence, without further 

proof. 

The plaintiff has demanded that the defendant pay over 
to her the sum of $355.04, representing the sum paid to 
him under policies =6858833, "20025855, and =47797509, 
in which policies the plaintiff was named as beneffciarv, 
and which sum was paid to defendant and included in the 
check for $471.33 which the defendant received from the 
Metropolitan Life Insurance Company, but the defendant 
has refused and now refuses to pay the said sum over to 
the plaintiff. 

The defendant is residuary legatee under the will of 
Martha Jane French, deceased, and takes the entire estate 
except for a few specific bequests. The estate is solvent. 

CROMELIX & LAWS, 
LOWRY X. COE, 

Attorneys for Plaintiff. 
EDWARD C. KRIZ, 

, Attorney for Defendant . 

9 Metropolitan Life Insurance Company. 


Incorporated as a Stock Company by the State of 

New York. 


Home Office, Xew York City. 

In consideration of the payment of the premium men¬ 
tioned in the schedule below, on or before each Monday, 
Doth Ilerebv Agree, subject to the conditions below and 
on page 2 hereof, each of which is hereby made a part of 

this contract and contracted bv the insured and beneficiary 

» * 

to be a part hereof, and with the privileges and conces¬ 
sions to policy-holders on pages 2 and 3 hereof, which are 
hereby made part of this contract, to pay upon receipt of 
proofs of the death of the insured made in the manner, to 
the extent and upon the blanks required herein, and upon 
surrender of this Policy and all Receipt Books, the amount 
stipulated in said schedule. Provided, however, that no 
obligation is assumed by the Company prior to the date 
hereof, nor unless on said date the insured is alive and in 
sound health. The Company may pay the amount due 

under this Policv to either the beneficiarv named below 

» % 


CLAIMANT’S RECEIPT AND RELEASE Form 67 D.O. 

Apr. 1921 



I 
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or to the executor or administrator, husband |or wife, or 
any relative by blood or connection by marriage of the 
insured, or to any other person appearing to! said Com¬ 
pany to be equitably entitled to the same by| reason of 
having incurred expense on behalf of the insured, or for 
his or her burial, and the production of a receipt signed 
by either of said persons shall be conclusive evidence that 
all claims under this Policv have been satisfied. 

Name of beneficiary and relationship to the insured 
Annie E. French, Sister. Aug. 15, 191G. Beneficiary 
changed Mary E. Lanham, Sister. 


Schedule Above Referred To. 

i 

i 

Number of policy. Date. Name of! the insured. 

58707509. Oct 13, 1913 Janie! French 

i 

Weekly 


Age next birthday. premium. Amount of insurance. 

41 years. 10 cents $110— 

One-half only of the above sum payable if death occur 
within six calendar months from date, and the full amount 
if death occur thereafter. 

i 

In witness whereof, the said Metropolitan Life Insur- 

ancc Company lias, by its President and Secretary, signed 

and delivered this Policv on the date named in the said 

* 

schedule. 

JAS. S. ROBERTS, 

Secretary. 

JNO. B. HELGMAN, 

President. 


(Here follows claimant’s receipt and release, side folio 10.) 

i 

l 

11 Metropolitan Life Insurance Company. 

i 

i 

Industrial Department. 

District and debit number. RL 6, Wash I). C.: j 
Off Acct, Letter. 


D. C. 

Policv 

Dated 

Check 

Number. 

Number. 

at New York. 

| Number. 

5578307 

6858833 

20925855 

98707509 

51992531 

Mav 4, 1928 

7 

B283544 

i 

1 

j 

i 




( 
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Pa/ to the order of Norman L. French $471.33. Four 
Hundred Seventy-one 33 100 Dollars in full of all claims 
and demands under above numbered policy. 

To The Chase National Bank, 

Of the City of New York, 

Metropolitan Branch. 

Reverse of ('heck 

This check must be endorsed in ink by the Payee. If en¬ 
dorsement is made by mark (x), it must be witnessed by 
two (2) persons who can write, giving their places of resi¬ 
dence in full. 


Release—Endorsement. 


The undersigned acknowledges payment and hereby re¬ 
lease and forever discharge the said Metropolitan Life In¬ 
surance Co. of and from ail manner of claims whatsoevei 
arising under or by reason of the numbered policy or poli¬ 
cies on the reverse side. 

Signatures: 

NORM AX L. FRENCH, [seal.] 
cr. a c NORMAN L. FRENCH. 

Executor. 


Pay to the order of any Bank, Banker or 'Trust Co. prior 
endorsements guaranteed, Mac 7. 192S. The Commercial 
National Bank of Washington. Received payment through 
the New York Clearing House, May S, 1928. Mail 'Teller. 
Endorsements guaranteed. Xat'l Bank of Commerce in 
New York. 


12 Docket Entries. 


March 

29, 1929. 

Summons and copy issued, returnable 
4-12, returned summons 4-2. 

April 

12, 

Plaintiff's demand for Jury Trial filed. 

i i 

12, 

Cont *d to April 19-D. 

4 4 

12, 

Deft's motion for Bill of Particulars tiled. 
Deft's motion to dismiss filed. 

4 4 

19. 

Cont'd on two dav call. 

• 

4 4 

12, 

Deft's motion filed herein to dismiss cause 


overruled. Defendant’s motion made 
for a better Bill of Particulars granted. 


NORMAN L. FRENCH VS. MARY E. LAN HAM 
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June 18, Itemized Bill of Particulars filed. 

Jany 31, 1930. Set for March 4, per notice filed. 

Febv 19, Set for Jury Trial for March 4, 1930, 

11:00 A. M. | 

“ 28, Set for Jury Trial for April 1,1 1930, 

Mch 28, Set for Jury Trial for April 8,11930, 10: 

Apr 4, Cont’d for Jury Trial for April 22, 1930. 

Apr 4. Affidavit of defense filed. i 

“ 18, Withdrawn from Jury Ca/lendhr. 

“ 23. Set for May 1, 1930. * j 

May 1, Trial finding for Pltf for $355i04 and in¬ 

terest from 5-5-28, Mins. 51, jP. 19. 
June 25, Judgment on finding entered for pltf for 

$355.04, interest from May 5j 192S, and 
costs. Mins. 51, P. 181. ! 

June 25, Deft’s motion for a new trial fijled herein 

overruled. Mins 51, P. 181. i 

“ 25, 1930. Writ of error received and notice sent to 

attornevs. i 

% ; 

13 Assignment of Errors. I 

! 

Filed August 4, 1930. 

i 

1. The Court erred in making a finding and entering judg¬ 
ment for the plaintiff. 

2. The Court erred in holding that it had the power to re¬ 
examine tlie decision of the Metropolitan Life Insurance 
Company, under the so-called “facility of payment” clause 
in the insurance policies upon which the suit was based. 

3. The Court erred in deciding that it had any! jurisdic¬ 
tion, in the absence of the slightest suggestion ofjfraud, to 
review and reverse tlie action of the insurance company, in 
making payment to the defendant under the “facility of 
payment” clause in said policies. 

4. The Court erred in deciding that, in the absence of the 
slightest suggestion of fraud, the action of the insurance 
company in determining to whom it would make j payment 
under the provisions of said “facility of payment” clause 
in said policies, was not obligatory and binding ppon the 
court and the parties litigant, as being the proper exercise 
of the power conferred by contract by the insured upon 
said insurance company. 
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5. The court erred in determining as a fact that the pay¬ 
ment made by said Metropolitan Life Insurance Company 
to the defendant herein, was not within the power conferred 
upon said company by the insured under the “facility of 
payment" clause of said contract, and was therefore illegal. 

G. The Court erred in holding that the Metropolitan Life 
Insurance Company did not have the right, under the 
“facility of payment*' clause of said policies, to determine 
who appeared equitably entitled to the proceeds of said 
policies under said “facility of payment" clause. 

7. The Court erred in determining and adjudging that the 
Metropolitan Life Insurance Company could only make 
payment under said policies to the beneficiary named 
therein. 


14 


Designation of I\ccor<l. 
Filed August 4, 1930. 


The Clerk will please prepare transcript of record on ap¬ 
peal in the above entitled cause to the Court of Appeals of 
the District of Columbia, and include therein, copy of the 
following: 

(1.) The Particulars of Demand. 

(2.) The Affidavit of Merit. 

(3.) The Bill of Particulars. 

(4.) The Affidavit of Defense. 

(5.) Stipulation of Counsel as to facts. 

((>.) Copy of Insurance Policy, copy of release, copy of 
check. 

(7.) Docket entries. 

(8.) Assignment of Errors. 

(9.) This designation. 

R, B. DICKEY, 

EDWARD C. KRIZ, 
Attorneys for Defendant. 

I 1416 F St. X. W. 

Service by copv is acknowledged this 4 dav of August, 
1930. 

LOWRY N. COE. 

JULIAN T. CROMELIX, 

Attorneys for Plaintiff. 
1366 Xat ; l Press Bldg. 
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15 Filed Jul. 25, 1930, Municipal Court, District of 

Columbia. 


United States of America, ss: 


The President of the United States, To the Honorable 
James A. Cobb, Judge of the Municipal Court of the 
District of Columbia, Greeting: 


Because in the record and proceedings, as *ilso in the 
rendition of the judgment of a plea which is iin the said 
Municipal Court, before you, between Mary Ej. Lanham, 
Plaintiff, vs. Norman L. French, Defendant, No.; 187,471, a 
manifest error hath happened, to the great damage of the 
said defendant as by his complaint appears. !We being 
willing that error, if anv hath been, should be! duly cor- 
reeted, and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings jaforcsaid, 
with all things concerning the same, to the Court of Ap¬ 
peals of the District of Columbia, together withjthis writ, 
so that you have the same in the said Court of Ajppeals, at 
Washington, within 20 days from the settling of Ithe bill of 
exceptions, or within such additional time after the expira¬ 
tion of the 20 days as the court below or a judge thereof 
for sufficient cause shall allow; that the record and proceed¬ 
ings aforesaid being inspected, the said Court of Appeals 
may cause further to be done therein to correct tjiat error, 
what of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 24th day of July, in the 
year of our Lord one thousand nine hundred and! thirty. 


[Seal Court of Appeals, District of Columbia.] 


HENRY W. HODGES, 
Clerk of the Court of Appeals of the 
District of Columbia. 

Allowed by: 

GEORGE E. MARTIN, j 

Chief Justice of the Court of Appeals j 
of the District of Columbia. j 


I 

i 
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16 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 14, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, at Law, No. 187471, wherein Mary Lanliam is 
plaintiff, and Norman L. French is defendant, as the same 
that remains upon the files and of record in said Court. 

In testimonv whereof I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 30th day of August, 1930. 

[Seal Municipal Court, District of Columbia.] 

BLANCHE NEFF, 

Clerk. 

Indorsed on cover: District of Columbia Municipal Court. 
No. 5284. Norman L. French, Plaintiff in Error, vs. Mary 
E. Lanham. Court of Appeals, District of Columbia. Filed 
Aug. 30,1930. Henry W. Hodges, Clerk. 


(6259) 




DEC X 0 1930 


IX TH 


CLERK. 


Court of appeals, ©{strict of Colum&ta 


April Term 1930. 


No. 5284. 


Norman L. French, Plaintiff in Error , 


Mary E. Lanham, Defendant in Error . 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 


Edward C. Kriz, 

Raymond B. Dickey, 
Attorneys for Plaintiff in Error. 


Press of Bybox S. Adams, Washixgtox, D. 0. 









IN THE 


Court of appeals, ©Strict of Cofomfua 


April Term 1930. 


No. 5284. 


i 

Norman L. French, Plaintiff in Error, 

vs. 

Mary E. Lanham, Defendant in Error . 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE. 

i 

This case comes to this Court by the allowance of 
a writ of error to the Municipal Court, to review a 
judgment in favor of defendant in error, oh three 
policies issued by the Metropolitan Life Insurance 
Company, insuring the life on Martha J. French, in 
the total sum of $355.04. j 

The insurance is of a class known as “Industrial” 
and contains a designated beneficiary, but provides, 
among other things, that upon the receipt of due 
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proof of the death of insured, the insurance company 
will pay the proceeds thereof to 

14 either the beneficiarv named below or to the 
executor or administrator, husband or wife, or 
any relative bv blood or connection bv marriage 
of the insured, or any other person appearing to 
said company to be equitably entitled to the same 
by reason of having incurred expenses on behalf 
of the insured, or for his or her burial.” 

The Metropolitan Life Insurance Company paid 
the proceeds of the policies, to the plaintiff in error 
(R. p. 7) with the consent of defendant in error, and 
she alone executed a release and receipt therefor to 
the Company (R. Insert, p. 8-9). She consented to 
the payment by this means. He deposited the pro¬ 
ceeds in his account as executor (R. p. 9-10), ac¬ 
counted therefor to the Probate Court, and his ac¬ 
count was approved and closed. 

Thereafter, the suit was instituted against plaintiff 
in error in the court below, the case being tried on a 
stipulation (R. p. 6-7-8). The trial court entered 
judgment for the plaintiff, and this Writ of error was 
applied for and allowed. 

ASSIGNMENTS OF ERROR. 

1. The court erred in making a finding and entering 
judgment for the plaintiff. 

2. The court erred in holding that it had the power 
to reexamine the decision of the Metropolitan 
Life Insurance Company, under the so-called 
“Facility of payment” clause in the insurance 
policies upon which the suit was based. 
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3. The Court erred in deciding that it had any 
jurisdiction, in the absence of the slightest sug¬ 
gestion of fraud, to review and reverse the action 
of the insurance company, in making payijnent to 
the defendant under the “facility of payment” 
clause in said policies. 


The Court erred in deciding that, in the absence 
of the slightest suggestion of fraud, the; action 
of the insurance company in determining to 
whom it would make payment under the ; : provi¬ 
sions of said “facility of payment” clause in 
said policies, was not obligatory and binding on 
the court, and the parties litigant, as being the 
proper exercise of the power conferred by con¬ 
tract by the insured upon said insurance com¬ 
pany. 


5. The court erred in determining as a fact that 
the payments made by the said Metropolitan Life 
Insurance Company to the defendant herein, was 
not within the power conferred upon said com¬ 
pany by the insured under the “facility of pay¬ 
ment” clause of said contract, and was therefore 
illegal. j 


(i. The court erred in holding that the Metropolitan 
Life Insurance Company did not have the right, 
under the “facility of payment” clause of said 
policies, to determine who appeared equitably 
entitled to the proceeds of said policies! under 
said “facility of payment” clause. 


7. The Court erred in determining and adjuging 
that the Metropolitan Life Insurance Cohipany 
could only make payment under said policies to 
the beneficiarv named therein. 


i 
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ARGUMENT AND BRIEF. 

It is respectfully submitted that under any view 
that may be taken of the case, the payment by the in¬ 
surance company to plaintiff in error is not open to 
debate. The proceeds of the policies were payable to 
either “the beneficiary named below” (defendant in 
error), or “te the executor ' * * or any relative by 
blood” or to any other person appearing to said com¬ 
pany to be equitably entitled to the same by reason of 
having incurred expenses on behalf of the insured, or 
his or her burial. 

The plaintiff in error was “the executor” (R. p. 7) 
he was a “relative by blood” (R. p. 6), he was also 
“any other person appearing to said Company to be 
equitably entitled,” etc. (R. p. 4-5). 

The attention of the Court is called to the fact that 
the payment of the proceeds of the policies was con¬ 
ditional, the proceeds were payable to the beneficiary, 
or to any other party coming within the classification 
set forth in the policies (R. 8-9). In other words, it 
was the duty of the insurance company to make the 
decision, under the terms of the policy. 

The defendant in error is attempting, by the means 
pursued, to have a court declare the payment to 
plaintiff in error, illegal. She is attempting to do 
indirectlv, what she could not do directlv. She could 
not compel the insurance company to pay the fund 
to her. She could not have sued the insurance com¬ 
pany and justified her suit under the law or the poli¬ 
cies. In addition to this, she, and she alone , executed 
and delivered her release and receipt, consenting that 
payment be made by the insurance company to plain¬ 
tiff in error. (R. Insert, p. 8-9). 

The form of industrial insurance involved in the 
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instant case has twice been passed upon by this Court, 
and although the cases were between insurance com- 
panies and beneficiaries named in the policies!, or, if 
none were so named, the executors of decedent’s es¬ 
tate, and in each of the cases, this court sustained 
the right of the insurance company to disregard the 
beneficiary named in the policy, and to pay tjie pro¬ 
ceeds to some other party whom they (the insurance 
company) considered “equitably entitled” thereto 
under the so-called “facility of payment” clajuse. 

In Prudential Insurance Co. vs. Brock, 4$ App. 
D. C. 4, after setting forth the facility of payment 
clause, on a suit bv the beneficiary named jin the 
policy, against the insurance company, says: j 

“The designation of a beneficiary could in no 
way change the terms of the contracts. The 

rights of a beneficiary would be subject!to the 
conditions of the policies as to payment, and the 
right conferred upon the company to make selec¬ 
tion of the person equitably entitled to receive 
the proceeds of the policies could not be limited 
by the designation of a beneficiary” (citing Met. 
Life Insurance Co. vs. O’Farrell, 65 Karls. 278, 
67 Pac. 835). I 

And, in passing on and citing from Thonjias vs. 
Prudential Insurance Co., 148 Pa. 594, 24 Atl. 82, 
which involved a similar policy, this Court followed 
and approved the language set forth therein, as fol¬ 
lows : 

“It is for the company to judge who is the per¬ 
son equitably entitled to the money. This dis¬ 
cretion is vested in it by the contract between the 
parties. The contract itself does not j offend 
against any rule of law or public policy, ibid we 
cannot hold that the administrator is entitled to 
recover without making a new contract between 
the parties.” 
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The court also cites the prior case of American Se¬ 
curity & Trust Co. vs. Prudential Insurance Co., 16 
App. 319, and following the language of Mr. Chief 
♦Justice Alvev, savs: 

*7 %> 


“Doubtless the executor or administrator of 
the deceased would be primarily entitled to re¬ 
ceive the fund, as provided in the first article of 
the policy, but it was competent to the parties to 
the contract of insurance to stipulate that such 
primary obligation to pay to the executors or ad¬ 
ministrators should be conditional and defeasible, 


and that payment to any of the class or classes of 
persons designated in the second article of the 
policy, showing themselves to be equitably en¬ 
titled to receive the money, should operate to 
discharge the defendant from the obligation of 
the policy. * * * When the company in good 
faith finds a person within one of the classes to 
be entitled to the fund, and makes payment 
accordingly, the decision is final and not sub¬ 
ject to review, since to reverse it would be equiv¬ 
alent to making a new contract between the 
parties.” 


The cases reported in courts of last resort nearly 
all involve the question of the validity of the pay¬ 
ment by the insurance company to one other than 
the designated beneficiary, and those not involving 
this proposition, hold that such person, to whom pay¬ 
ment is so made, holds the proceeds, not as a trustee 
for the beneficiary named in the policy, but for the 
benefit of the estate. This is exactly what transpired 
in the present proceeding. The defendant in tin* 
Court below had received the monev individuallv, it is 
true, but had deposited it in his account as executor 
and from said account payment was made of the 
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funeral expenses, expenses of last illness, and in order 
to avoid the sale of some small personal property the 
executor personally deposited sufficient cash ! in his 
account to close the account and the estate. 

The court below held that the cases involving! claims 
between the designated beneficiary and the insurance 
company were not applicable and not a defense to the 
proceeding between the designated beneficiary and 
the recipient of the fund by virtue of the payment 
by the insurance company, under the discretion, vested 
in it by the “facility of payment” clause. 

It is respectfully submitted that the distinction 
attempted to be made by the court below cannot pos¬ 
sibly be justified, and is unquestionably at variance 
with the decisions of this Court, the language of 
which would seem too clear to permit of any other 
inference or deduction than this: that under the 
“facility of payment” clause, in the absehce of 
fraud or misrepresentation, the, determination by the 
insurance company, to whom has been committed that 
right under the contract by the insured, is obligatory 
and binding upon all parties and for all purposes; 
and cannot be made the subject of attack, either in a 
direct or indirect proceeding. 

The plaintiff in the court below neither made, nor 
attempted to make any claim that the money was not 
lawfully paid the defendant by the insurance com¬ 
pany. If, then, the payment by the insurance com¬ 
pany (in whom was vested the discretion of making 
payment under the “facility of payment” clause) 
to the defendant was lawful, how could hisj mere 
holding and disposition of the fund in and abo|ut the 
purpose for which it was created, be unlawful?! 

If the payment by the insurance company was un- 




8 


lawful, the plaintiff had her right of action against 
the insurance company, which was not taken away 
by the provision as to persons “equitably entitled." 
Ruoff vs. John Hancock Insurance Co., 86 App. Div. 
(NY) 447, 83 XYS 758, and Smith vs. Metropolitan 
Life Insurance Company, 222 Pa. 226. 

In Althouse vs. Roth, 36 Pa. Super. Ct. Reports, 
400, the exact point before this Court in the instant 
case, was under consideration, and involved the valid¬ 
ity of the payment between the recipient of the fund 
under the “facility of payment” clause, and the bene¬ 
ficiary, named in the policy, and it was there claimed 
that the proceeds of the policy were paid to and 
received by defendant as a trustee for the beneficiary 
named in the policy. The defendant did not pay any 
part of the money received from the insurance com¬ 
pany on account of the expenses incurred for the 
burial of his wife. The Court says: 

“The only question * * * • raised, ‘is 

whether the person who is by an insurance com¬ 
pany designated, under such provisions in a 
policy’ (speaking of the facility of payment 
clause, and those ‘equitably entitled’) “as the 
person equitably entitled to the proceeds thereof, 
and to w^iom the insurance company under such 
designation makes payment, receives such money 
for his own use or merely as a trustee for the 
estate of the insured. * * * The contention of 
appellant is that the person who receives the 
proceeds of a policy, paid in pursuance of such 
covenants, receives it absolutely as his own. 
Contracts of insurance containing these identical 
covenants have been construed by the Supreme 
Court, and the effect of the designation by the 
insurance company, after the death of the in¬ 
sured, of a person other than the legal represen- 
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tative of the estate of the insured, as the person 
equitably entitled to payment of the proceeds of 
the policy, must be determined in the light of 
these decisions. The actions in the cases which 
have been passed upon by the Supreme iCourt 
were, it is true, brought by the legal representa¬ 
tives of the insured directly against the insur¬ 
ance company, but the meaning and effect 6f the 
covenants in question were directly involved.” 

i 

The court then cites Thomas vs. Prudential Insur¬ 
ance Co., 148 Pa. 594, cited, followed and approved 
in the American Security & Trust Company vsj Pru¬ 
dential Insurance Co., 16 App. D. C. 522, and also 
in Prudential Insurance Co. vs. Brock, 47 App. !D. C. 
470, and also the Brennan vs. Prudential Insurance 
Co., 170 Pa. 488, cited in the American Security & 
Trust Co. vs. Prudential Insurance Co., (supra);, and 
in passing on the last cited Pennsylvania case, says: 

“This decision seems to conclusively settle the 
question that the party, who is by the insurance 
company designated, under the provisions of; such 
a policy, as the person equitably entitled tjo re¬ 
ceive the money is thereby vested with an abso¬ 
lute property in the proceeds and may deal with 
it as his own. * * * If not procured by fraud or 
misrepresentation upon the part of the person so 
designated, the person receiving the money ac¬ 
quires the same right to it as if he had been in 
the policy designated as the beneficiary. We are 
unable to avoid the conclusion that the question 
here presented is necessarily ruled by the case 
last above referred to, and must hold that, in the 
absence of any allegation of fraud or misrepre¬ 
sentation, the defendant acquired title to the 
money which he received in his own right. P 


i 

| 

i 

i 

i 

I 

I 

i 


! 
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If this be a correct statement of the law, and the 
attention of the Court is called to the fact that in 
both of the cases in this jurisdiction, this Court fol¬ 
lowed the doctrine laid down bv the Pennsylvania 

*> • 

courts, then the lower court, bv its action, did arbi- 

trarilv review and reverse the decision of the insur- 

ance company, as to who was entitled to the fund; 

and substitute its own contract for the one made by 

the parties themselves, a thing which this Court has 

very definitely and clearly said cannot be done. 

• • • 

For these; and other reasons apparent upon the 
record, it is respectfully submitted that the judgment 
of the Court below is error, and should be reversed, 
and that judgment should have been rendered for the 
defendant. 

Edward C. Kriz, 

Raymond B. Dickey, 
Attorneys for Plaintiff in Error. 
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IN THE 

Court of Appeals, District of Columbia 

April Term, 1930 


No. 5284 


I 

Norman L. French, Plaintiff in Error, 

vs. i 

Mary E. Lanham, Defendant in Error .j 

BRIEF ON BEHALF OF DEFENDANT IN ERROR 

i 

STATEMENT OF THE CASE j 

The defendant in error respectfully represents that the 
Court did not hold as set forth in the brief of the plaintiff 
in error under assignments of errors numbered % 3, 4, 5, 
6 and 7. 

Assignment of error numbered 1 in plaintiff in error’s 
brief is the only assignment of error under which error 
could have been committed. 

The above-entitled cause was tried on a stipulation of 
facts. The plaintiff in error and the defendant in error are 
brother and sister. The insured was also a sister. The 
Insurance Company had made payment of the proceeds 
of four policies (under three of which the defendant in 
error was designated as beneficiary and the fourth under 
which the insured herself was the beneficiary)! to the 
plaintiff in error, who, as executor of the estate of the in¬ 
sured, Martha Jane French, was entitled to the proceeds of 
the policy payable to the insured. The money representing 
the proceeds of all four policies was included in one check 
payable to the plaintiff in error, Norman L. French, with 

the consent of the defendant in error who upon such pay- 

! 

i 

1 

| 

i 

i 

i 



ment signed a receipt and release to the Insurance Com¬ 
pany for the money covered by the policies under which 
the defendant in error was designated as beneficiary. 
(R. p. 6). 

The court held, upon the stipulation filed (R. p. 6) that 
the plaintiff in error, Norman L. French, held the money 
representing the proceeds of the three policies under which 
the defendant in error was designated as beneficiary, as 
trustee for the defendant in error, the decision of the 
court being based solely upon the facts contained in the 
stipulation of counsel and authorities presented by 
counsel. 

ARGUMENT AND AUTHORITIES 

There are two points to be determined by the Court 
under the facts in this case, namely: 

1. Under the stipulation of facts did the Insurance Com¬ 
pany select or designate the plaintiff in error as the person 
equitably entitled to the funds, or were the proceeds of the 
three policies under which she was designated as bene¬ 
ficiary paid to the plaintiff in error as agent of the de¬ 
fendant in error? 

2. If the Insurance Company did designate the plaintiff 
in error as the person equitably entitled to the proceeds of 
the said policies under which the defendant in error was 
designated as beneficiary, what right has the defendant 
in error as the designated beneficiary to the funds paid 
the plaintiff in error? 

1. It is respectfully submitted that under the facts the 
Insurance Company did not select the plaintiff in error as 
the person equitably entitled to the money. In fact the 
stipulation shows that the Insurance Company included 
the proceeds of all policies in one check payable to the 
plaintiff in error with the consent of the defendant in error, 
the beneficiary under three of the said policies, at the time 
of said payment securing from the defendant in error a 
receipt for the proceeds of said policies and a release by the 
defendant in error of any and all manner of claims and 
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demands whatsoever arising under or by reason of the said 
policies (R. 9). It is unlikely that the Insurance Company 
would have secured the receipt and release of the defendant 
in error had it been the intention of the Insurance Com- 
pany to designate the plaintiff in error as the person 
equitably entitled to the proceeds of all policies. In fact, 
by taking her receipt and release, the Insurance Company 
recognized the right of the defendant in errot, as bene¬ 
ficiary, to the proceeds of the policies payable tq her. The 
taking of her receipt and payment to her brother was merely 
the turning of the beneficiary’s money over to her brother. 
We cannot add words to the stipulation of facts and assume 
that there is included in the said stipulation wording to the 
effect that the plaintiff in error was selected by the Insur¬ 
ance Company as equitably entitled to the money. 

2. It is respectfully submitted that if the Cburt holds 
that the Insurance Company did designate the plaintiff in 
error as the person equitably entitled to the proceeds of 
the policies under which the defendant in error was desig¬ 
nated as beneficiary, that the payment by the Insurance 
Company to said plaintiff in error constituted the plaintiff 
in error the holder of the said funds as trustee for the de- 

i 

fendant in error. Under policies containing the so-called 
facility of payment clause where there is a designated bene¬ 
ficiary that beneficiary has a greater right to the proceeds 
of the policies than the person selected by the Insurance 
Company to whom to make payment. 

The D. C. Court of Appeals cases cited by | appellant 
namely, Prudential Insurance Company vs. Brock, 48 App. 
D. C., 4, and American Security and Trust Company vs. 
Prudential Insurance Company, 16 App. D. Ci, 319, are 
not in point and not controlling in the instant case because 
these cases were not between the recipient of the fund and 
the named beneficiary, but were suits brought against an 
insurance company after it had exercised its option under 
the facility of payment clause, and also, because in neither 
of these cases was there a named beneficiary. These two 
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cases are not authority for the proposition that the Court 
will not review the decision of the Insurance Company in 
a suit (as here) between individual claimants to the fund 
after the company has made its selection. The remarks 
of the Court as to the rights of a named beneficiary are 
mere dicta. 

Petitioner cites Thomas vs. Prudential Insurance Com¬ 
pany, 148 Pa., 594, and Brennans. Prudential Company, 
170 Pa., 488,; which are quoted in the two D. C. cases, 
supra. We submit that neither of these cases control the 
present case, inasmuch as there was no named beneficiary 
involved in these cases. Indeed, we find the Pennsylvania 
Courts drawing the line of distinction w^here a beneficiary 
is named in the policy, in the case of— 

McNally vs. Metropolitan Life Insurance Company , 16 
Pa., Super , 111 , affirmed 199 Pa. f 4S1 , where the insurance 
company, under the facility of payment clause, paid the 
insurance money to the insured’s executor. The named 
beneficiary sued the insurance company, and appealed 
from a judgment for the defendant. The Court states: 

“The appellee frankly states the case to be as 
follows: ‘The only question for decision , therefore , is as 
to the company s right to make choice of a payee when the 
application names a beneficiary .’ ” 

After discussing the Thomas and Brennan cases, supra, 
both cited by petitioner, and both of which are cited by 
our own Court of Appeals, the Court continues: 

“These cases do not ride the present one. Here we 
have a very different provision. The application desig¬ 
nates the plaintiff as a sole beneficiary, —The appellee 
states that ‘the application nominated a beneficiary, 
but the policy, instead of undertaking to pay that 
beneficiary alone in any event, undertook to pay that 
beneficiary or one of a number of persons designated’ 
and argues, ‘that the mention of a beneficiary in the 
application was not meant to be controlling under all 
circumstances and a reasonable discretion—this 
choice of payee—was given the company.’ The plain 
intention of the assured as expressed in the application 
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cannot be defeated in this manner,—In the policy the 

designation is not of several persons jointly, but in a 
named order, and the person specified in the application 
is given preference, disjoined from the others, in being 
first named. If this has any significance, | and we 
think it has, it is evidently an adoption by the com¬ 
pany of the direction in the application to pay Katie 
N. Dougherty,—judgment is reversed.” 

j 

This same rule applied in Smith vs. Metropolitan Life 
Insurance Company, 222 Pa., 226, —where, after the death 
of the named beneficiary, who w^as the wife of the! insured, 
the insured changed the beneficiary and named the present 
plaintiff as such. The plaintiff sued the insurance com¬ 
pany, which filed an affidavit of defense to the effect that 
it had paid the insurance money to the executor of the 
insured, under the facility of payment clause. Plaintiff 
was non-suited on the ground that the prior befieficiary 
had a vested interest in the policy which the insured could 
not change, and that the right to the insurance money 
passed to her estate. Plaintiff appealed to the; present 
court, which, after ruling that the prior beneficiary had 
no vested interest, discusses the insurance company’s de¬ 
fense, as follows: 

“Similar clauses are not uncommon in the class 
known as ‘Industrial Insurance,’ where the accounts 
and estates are small and the purpose is to ayoid the 
necessity of expense of formal administration by law. 
But they are not intended and could not be allowed to 
override rights fixed by policies. If, for example, the 
wife had survived the husband in this case, no such clause 
as that quoted could make payment to his executot a valid 
defense against her vested claim as primary beneficiary. 
If the plaintiffs substitution as beneficiary was valid , 
as prima facia it appears to be, the payment to Thomas 
S. Gordon, as executor of the insured, is no defense .— 
Judgment reversed and procedendo awarded.” 

We submit that the case of Althouse vs. Roth, 35 Pa., 
Super, Ct. Reports 400, cited by Plaintiff in Error;, is not 
authority for the instant case because there was noi named 
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beneficiary in that case even though Counsel for appellant 
alleges that the case was between the recipient of the fund 
and the “Beneficiary named in the policy.” 

As illustrative of the law on the question here involved, 
and to support our contention that the lower Court made 
no error, we submit the following cases,— 

Ogletree vs. Hutchinson, 55 S. E. 179, Supreme Ct. of 
Georgia , was a suit brought against the Metropolitan Life 
Insurance Co., and the father of the insured, by the 
named beneficiary of a policy containing a facility of pay¬ 
ment clause, asking for an injunction to restrain the father 
from collecting the proceeds of the policy under the 
facility of payment clause, and for a receiver to hold the 
proceeds until the controversy was settled as to who was 
entitled to the insurance money. The insurance company 
paid the amount into court and was dismissed from the 
case. The defendant’s demurrer on the ground that the 
plaintiff had no cause of action was overruled, and the de¬ 
fendant appealed. The Supreme Court of Georgia, in 
speaking of the facility of payment clause, said: 

“The clause in the policy quoted above, as to who 
may receipt the company and thus discharge it from 
its contract, does not amount to a designation of a 
class of persons or any one of them as beneficiaries. 
This is merely an appointment by agreement between the 
parties as to persons who might receipt the company , 
and discharge it, and thereafter hold the amount re¬ 
ceived for the benefit of the person ultimately entitled. If 
the company had, in accordance with the stipulation 
in the policy, paid the amount thereof to the father 
and taken his receipt for the same, the company 
would have been discharged from its liability to any 
other person, and the father, being within the class ap¬ 
pointed for this purpose, woidd hold the money for the 
benefit of the beneficiary under the contract. See in this 
connection Met. Life Ins. Co., vs. Schaffer, 50 N. J. L. 
72, 11 Atl. 154; Harding vs. Littlehale, 150 Mass., 391, 
16 N. E. 14; Bradley vs. Ins. Co. (Mass.) 72 N. E. 
989; Providence County Savings Bank vs. Vadnais, 
(R. I.) 58 Atl. 454; Folmer’s Appeal, 87 Pa., 133—. 
The fund is in Court and should be awarded to the 
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person who was intended as the beneficiary of the 
contract. The demurrer was properly overruled.” 

Brooks vs. Metropolitan Life Insurance Co., 56 Atl. 26S, 
(N. J. Sup. Ct.). This was a suit by the executrix of the 
insured, to recover for the estate the proceeds of a policy 
containing the facility of payment clause. The company 
pleaded that it had paid the insurance money to the 
guardian of the named beneficiary, who was a minor. 
Plaintiff demurred to this plea. In re the facility of pay¬ 
ment clause, the court said: 

“Since the case shows that there was a lawful bene¬ 
ficiary named in the application , it follows thqt, if the 
plaintiff should recover, she woidd acquire no beneficial 
interest in the sum recovered for the estate of the insured, 
but she would hold it in trust for the beneficiary of the 
assured. Sulz, Adm’r., vs. Mutual Reserve Fund Life 
Ins. Co., 145 N. Y. 563, 40 N. E. 242; State Ins. Co. 
vs. Maakens, 30 N. J. Law 568,—” 

Gaveny vs. Healey, 109 Atl. 204, {N. J.) affirmed 111 Atl. 
925, (N. J. Ct. Err. & App.). Under the facility of pay¬ 
ment clause, the insurance company paid the proceeds of 
two policies (payable, one to the insured, the other to his 
executors, administrators, or assigns,) to the defendant, 
who fell within the provisions of the clause. Subsequently 
the plaintiff became the administrator of the ihsured’s 
estate, and in this suit he sought to recover from: the de¬ 
fendant the proceeds of the policies, for the estate. The 
Court mentioned its decisions in Metropolitan Life Ins. 
Co., vs. Schaffer, 50 N. J. L. 72, and said: j 

‘‘We there held that the facility of payment clause 
operated as an appointment both by the assured and 
the beneficiary of persons any of whom are authorized 
to receive payment of the sum agreed to be paid. We 
did not there decide that such payment to one appointed 
to receive it changed the beneficial interest in the fund 
from the assured or the beneficiary or both to their ap¬ 
pointee, who was only to receive the money. To have 
done so w'ould have put it in the pow r er of the debtor, 
the insurance company, by its act, perhaps at its mere 
w r him, to determine who should be equitably entitled, 
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and would be inconsistent with the manifest intent 
to make a contract against the company,— We think 
the administrator was the beneficial owner, and entitled 
to recover it from the defendant Healey. Let judgment 
be entered- 

In Re Reilly's Estate, 182 N. Y. S. 221, well expressed the 
views of the New York Courts in regard to the facility of 
payment clause, as follows: 

“It will be thus observed that it was not payable on 
its face to the respondent by name, although it was in 
fact paid to her no doubt under the facility of pay¬ 
ment clause. I had a similar policy under considera¬ 
tion in Matter of Shanley, 93 Misc. Rep. 427, 160 
N. Y. Supp. 733, and reached the conclusion upon the 
cases there cited that the provision for the payment by 
the insurance company under the facility of payment 
clause is for the protection of the insurance company 
only, and that the latter cannot, by electing to pay one of 
the persons there mentioned, invest that person with the 
absolute ownership of the money paid. Wachtel vs. 
Harrison, 84 Misc. Rep. 76, 145 N. Y., Supp. 982; 
Ruoff vs. John Hancock Mutual Life Ins. Co., 86 App. 
Div. 447, 83 N. Y., Supp. 785; Wokal vs. Belsky, 53 
App. Div. 167, 65 N. Y. Supp., 815.“ 

It is respectfully submitted that the lower Court did not 
arbitrarily review and reverse the decision of the Insurance 
Company, as from the facts in this case no decision was 
made by the Insurance Company as to who was entitled 
to the funds, but the Court held that the defendant in 
error was entitled to the proceeds of the said policies under 
which she was designated as beneficiary from the plaintiff 
in error, who held funds in his possession as agent and 
trustee of the defendant in error. 

It is therefore respectfully submitted that the judgment 
of the Court below should be affirmed. 

Paul B. Cromelin, 

Bolitha J. Laws, 

Lowry N. Coe, 

Julian T. Cromelin, 

Attorneys for Defendant in Error. 
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